William Innes of London, Merchant, = - Appellant. 


Meſſ. Gibſon and Balfour of Edinburgh, = Reſpondents. 


The Appellant's CASE. 


HE Appellant carried on a Correſpondence for ſome Years. with James Scott, 
Merchant in Edinburgh, entirely for his (Mr. Scott's) Conveniency to raiſe Mone 
for him, and without Commiſſion ; in the Courſe of which the ſaid James Scott, 
about the Beginning of December 1769, became indebted to the Appellant for a 
Sum of 2000 1. Sterling and upwards. | 


12th December 1769, James Scott remitted to the Appellant a Bill of Meff. Johnſton and 
Smith on Glynn and Haliſax, for 8001. at 40 Days, which when due, and when applied on 
Account of what Scott then owed him, would reduce it to 1200 l. | 


ames Scott being in Uſe alſo at Times to draw Bills upon Meſſ. Annand and Colquhoun, 
Merchants in Lenden, with whom the Appellant had no Connection or Concern, did, upon 
the ſame Day, draw Four Bills upon them for 800 1. Sterling, all at 60 Days Date, Two 
whereof, for 300 Il. each, were payable to the Order of Mefl. G:b/on and Balfour, the Re- 


ſpondents, 


Deen · On the ſame 12th of December 1769, James Scott wrote the following Letter from Edin- 
9 burgh to the Appellant, accompanying the ſaid Remittance of 800 l. by the Bill on Glynn and 
«Scot Halifax z „Dear Sir, By Diſappointment of Remittances from Ebenezer McCulloch and 
Preclur, * Company (Merchants in Edinburgh) 1 have ſome Reaſon to. fear that Meſſ. Annand and 
% Colpuboun may be obliged to ſtop Payment, unleſs Mr. Annand, now here, can obtain the 
Securities he is labouring to get, viz. Lord Dumfries and George Joung.— I was ſo unlucky as 
* this Day, before I heard of any Demur in their Affairs, to draw on Meſl. Annand and Col- 


% quboun for 8001. in Four Bills, as under, viz. 


6:99-0-- 


* To Meſſ. Gibſon and Balfour, at 60 Days, — - L. 300 o 
* To Order of the ſame, at 60 Days, - - - 300 © 
* To Order of James Seton, at 60 Days, - - — 100 © 
* To Order of Andrew Sinclair, Eſq; at bo Days, — — 100 © 


L. 80a o © 


I ſend you incloſed Meſſ. Jobnſton and Smith's Bill, 40 Days, on Glynn and Company, for 
* 8001. If they accept my Bills, and are going on, 1 beg you will put them in Poſſeſſion of 
* this 8001. Bill, if not, I have directed Mr. Colguboun to ſend them 7o your good ſelf, if the 
* Holders will take that Trouble, and J beg you will accept them for my Honour. I have 
* alſo deſired they will ſend to you any other Bills of mine running on them to you for Pay- 
* ment, which T ſhall make Proviſion for, as I ſhould not wiſh they returned here, —Tbe Poſt 


* Burries me, ſo that I have only Time to add, that I am, Cc.“ 


_ 14th December 1769, James Scott wrote again to the Appellant in the following Words : 
from © wrote you laſt Poſt, juft as the Poſt was going, and I hope you'll excuſe the Hurry I was in. 
_ My Letter incloſed you Jobnſton and Smith's Bill on Glynn and Halifax for 8001. at 40 
Days Date, which you will pleaſe (if Meſſ. Annand and Colquhoun are going on) deliver to 
them, and if not you will be ſo good as credit my Account for ſame, and accept for 1 
| | A „ TWO 


ow 
« Two Bills I drew ſame Date to Meſſ. G:b/on and Balfour of 3001. each, at 60 Days Date, 


« One Bill to Order of James Seton, at bo Days Date, for 100 1. Sterling, and One Bill to 


« Order of Andrew Sinclair, Eſquire, at 60 Days Date, for 1001. in all 8001. the Holders 
« whereof, Meſſ. Annand and Company, will inform you of, or Mefl, Gib/on and Balfour, 
« Mr. fames Seton, and Mr. Andrew Sinclair, will dire their Correſpondents to call on you 
« with them, as I have applied to them for that Purpoſe. 17 tb:s Stop happens, as I doubt not 
« if will, it is owing to Ebenezer MacCulloch and Company not remitting, for retiring Bills 
ce drawn on A. and C. to a large Amount, on account of their not being able to paſs their Bills 
<« here, by reaſon of the large Quantity of them in the Circle, and @ great Stock , Linen 
« Goods on their Hands; though it is thought here that by next Poſt they will get ſuch a Supply, 
« by the Credit of their Friends, from the New Bank or Ayr Bank, and the other Banks, in Bills, 
« gs might have prevented all the Miſchief ; and a Houſe in Town would have aſſiſted them till 
ce they had reduced the Circulation to a ſmall Matter, which they could have managed, This 
« Night I hear Meſſ. MacCulloch and Young's Friends are meeting again to try what can be 
& done to mend Things. As I have ſundry Bills on Meſſ. Annand and Colquhoun now running 
« unaccepted, my Friends Meſſ. Gibſon and Balfour propoſe to lend me their Aſfiſtance on this 
« Occaſion, and ſay, if you will retire my Bills as they become due, and accept my Draughts to 
« their Order, and write me a Letter to that Purpoſe in Courſe of Poſt; and that you will do 
ce fo, they will aſſiſt and enable me to ſupply you with good Remittances to keep you fully remit- 
% ted, until I can get Matters eaſy, which will be by the Term of Whitſunday next in 4 pro- 
« greſſive Way. In Hopes of hearing from you in Courſe, Iam, &c. Pleaſe to negotiate the 
* incloſed Bill on John Wright of Briſtol, and credit my Account for the Amount when in 


% Caſh, being 571. 12s. 3 d.“ 


16th Decem- To James Scott's ſaid Letter of the 12th December, received at London the 16th, the Appel- 
pF yo lant by that Night's Poſt wrote the following Anſwer: © Mr. James Scott, T wrote you the 
the Appellant *© 11th, and have your Favour of the 12th Inſtant, and am ſorry for what you write about 
2 James « your Fears regarding Annand and Company, in caſe they do not get ſome Securities and 
_ « Aſſiſtance, I notice you had drawn on them to Grb/on and Company, 60 Days Date, 6001. 
„ to James Seton 100 if and to A. Sinclair 100 l. 2001. which you defire I may accept for 
your Honour, which T ſhall do if neceſſary, and I have fobn//on and Company's Bill on Glynn 
« and Company, due January 24th, 800 J. to your Credit. I ſee you defire I may give An- 
© nand and Company ſaid Bill if they are going en, as to which T ſhall confider. I was out of 
« Town To-day, and have not ſeen them nor heard of them, I notice you alſo defire I may 
«© pay other Draughts of yours on A. and C. and 1 ſhall enquire what there is of them. You 
i have a good deal to remit me ſoon, and I hope you will not delay, Money being uſcful dur- 


tt ing the Winter. I am, &c.“ 


13th Deremq- To James Scott's ſaid Letter of the 14th of December, received by the Appellant at Londen 
1 44% the 18th, he by that Night's Poſt returned the following Anſwer : Mr. Fames Scott, I wrote 
— to you laſt Poſt, and have your Favour of the 14th Inſtant. 1 find that Meſſ. Annand and 
James Scott. Company are ſtopt, ſo I have placed the 8oo |. on Glynn and Company to your Credit. Beſi'es 
&« which, you have to remit me about 3001. more this Week, and ſhall expect it. I wonder you 

« have not ſent me a Liſt of the Bills on Annand and Company, which you deſire I may pay jor 

te your Honour ; but I have got a Liſt of thoſe due up to 3 1ſt January, amount to 41511. 138. 4d. 

ce beſides what are due in February, which in the Hurry their Clerks could not give. The $001. 

ce you drew on them laſt Poſt muſt be added to the Liſt, being altogether a Sum I cannot undertaie, 

&« which J am extremely ſorry for. I ſtoke to Mefſ. Hogg and Kinloch at Change, and aſted 

& them to aſſiſt in the Payment of your Bills, but they told me they do not correſpond with you, 

e which is News to me alſo; I thought they did, I notice that Meſſ. Gibſon and Company would 


% afjiſt you on my Indemnity, and I thank them, but the Scotch Circulation is come into ſuch 


%% Diſgrace, that it would be too dangerous for me to go on with it, and it will be very trouble- 
&« ſome to me if you do not remit me duly for the Bills running. I make them about 1200 |. 
% have your Draught on Bright, Bri/tol, at 30 Days, 571. 12 8. 3 d. 10 your Credit. I wiſh 
&« that Ebenezer MacCulloch and Company may be able to reirieve theſe alarming Affairs, but 
little elſe than abſolute Caſh will do it here, as Scotch Bills are grown a deal too numerous. 
« I am, Se. 


& Your laſt made me 5 777 Remittance for the Two Bills on Aunand and Company, which 
« were due the 16th, and it looks odd you have not complied.” | 
correſpond- From Excerpts of Letters produced by the Reſpondents in this Cauſe, it appears that they, 


——_— 14th December 1769, wrote to Meſſ. Biggar and Hamilton, Correſpondents of theirs at Lon- 
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Jun, in the following Words: © Yeſterday Ebenezer MacCulloch and Company, of this Place, 
« ſtopt Payment; we have the Pleaſure to adviſe you, that we have not the leaſt Connection 
« with them. As the Conſequences of this Failure may perhaps prevent Annand and Colgu- 
« houn from accepting our laſt Remiftance to you, you will in that Caſe preſent it to William 
« Innes, who will accept it for Honour of the Drawer; if he does not, you'll ſend us a Proteſt 
« for Non-acceptance, and keep the Bill till further Orders.“ | 


It appears that the Reſpondents had tranſmitted Mr. Scott's other Bill for 300 l. on Meff. 
Annand and Colquhoun' to another Houſe in London, vix. that of Meſſ. Bogle and Scott; they, 
on the 14th of December 1769, having wrote to Bogle and Scott as follows: © Should a Re- 
« mittance in our laſt per 300 l. on Annand and Colguhoun be refuſed Acceptance, you will 
« preſent it to William Innes for Honour of the Drawer, and if he don't accept it, tranſmit us 
« a Proteſt thereon for Non- acceptance.“ 


To the Reſpondents ſaid Letter to Biggar and Hamilton of the 14th December, they on the 
18th returned the following Anſwer : © We wrote you the 11th Inſtant, and have now be- 
% fore us your Favours of the 12th and 14th December. The Firſt incloſed James Scott on 
% Annand and Colquhoun, 300 l. We hope to be able to acquaint you of the Fate of Annand 
« and Colguhoun's Biil this Evening, but we have already ſent ſeveral Times to their Houſe 
e without finding them.“ | 


« Poſtſcript. We have . repeatedly again to Annand and Colguboun, but without get- 
« ting the Bill; however, we ſhall take Care to execute your Directions To-morrow.“ 


And of the 19th December, Biggar and Hamilton again write to the Reſpondents : 


We ſent as early as poſſible to Annand and Colquboun this Morning, and had J. Scott's 
Bill on them per 300 l. returned not accepted. It was immediately diſpatched ro Mr. Innes, 
« who refuſed to have any Thing to do with it; and we were at · the ſame Time informed, 
we believe from pretty good Authority, that James Scott's Draughts on that Gentleman, to 
between 3oool. and 4000 l. have been returned for Want of Acceptance. According to 
your Directions we have returned you a Proteſt for Non- acceptance.“ 


To the Reſpondents ſaid Letter of 14th December to Bogle and Scott, they, 18th December 
1769, returned for Anſwer to the Reſpondents, © That they would apply to the Appellant Mr. 
* Iunes for Acceptance of James Scott's Bill on Annand and Colguhoun.” And 19th December 
they again write to the Reſpondents ; We have at preſent to incloſe you Proteſt for Non-ac- 
* ceptance of James Scott's Bill on Annand and Colguboun. We applied to Mr. William Innes,, 
e who does not chuſe to accept it; from his Manner of ſpeaking we think it improbable that 
* he will pay or accept any of theſe Bills.” 


On the 23d of December 1769, the Reſpondents wrote the following Letter from Edinburgh 
to the Appellant : “Sir, Mr. James Scott of this Place having applied to us for ſome Aſſiſtance 
* im the preſent unſettled Situation of Scotch Bills in your Place, and as he means to remit the 
* Money to your Houſe, to enable you to retire his ſundry Engagements in London, we will with 
© the greateſt Cheerfulneſs comply with his Requeſt, on receiving a Letter from you, obliging 
* yourſelf to accept his Bills on you for as large a Sum as he ſhall remit you, or we ſhall do it on 
« bis Account, This we are perſuaded will be much to the Honour and Intereſt of Mr. Scott's 
Friends in London, and as he is now contracting his Affairs, and calling in his Funds, he will 
* be very ſoon out of this Dilemma. Mr. Scott ſhowed us your Letter of the 16th, agreeing to 


© accept Tao Bills he had drawn on Annand and Colquhoun to our Order, at 60 Days Date 


* from the 12th, per 300 I. each, if neceſſary, for his Honour, which we have duly noted, and 
67 are, S 6.” : | 


P. S. Meſſrs. Annand and Colquhoun have covered themſelves greatly in their Concerns with 


: bo MacCulloch and Company by Arreſtments.” 


On the 14th of December 1769, MacCulloch and Company had ſtopt Payment at Edinburgh, 
and it was well known at Edinburgh on the 16th or 17th that this Stop muſt have occafioned 
Annand and Colquboun topping Payment at London; and on the 18th of December, when the 
Appellant, under a ſtrong Suſpicion of their Failure, went to their Counting-houſe, and was 


g there ſhown the Number and Extent of James Scott's Bills running upon them at that Time, 
. to the Amount of 50001, he was convinced of the Failure and Bankruptcy of Scott being 


unavoidable, 
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unavoidable, as a Conſequence of the other Failures, and as he had not remitted him any Mo- 
ney by the Poſt which came in that Day for Payment of the Bills immediately due, as pro- 
miſed in his Firſt Letter of the 12th ; the Appellant from thenceforth determined not to ac- 
cept nor pay any of Scott's Bills, as ſignified in his Letter to Scott of the ſaid 18th De- 


cember. 


From the Looſeneſs of Expreſſion, and the Obſcurity in Point of Meaning of James Scott's Two 
Letters, and alſo of the Reſpondents Letter to the Appellant above ſtated, it is plain that James 
Scott wanted nothing elſe but artfully to draw in the Appellant to plunge deep in his Bankruptcy, 
and that the Reſpondents meant to aſſiſt Mr. Scott in drawing in the Appellant ; in which, if 
they had been ſucceſsful, there can be no Doubt, under all Circumſtances, that the Appellant 
would have been loaded with a Loſs of ſeveral Thouſand Pounds more. In Mr. Scott's Letter 
of the 12th of December, the very Day before MacCulloch and Company ſtopt Payment, he 
pretends be was fo unlucky, before he heard of any Demur in their Affairs, to draw on Annand 
and Colguhoun for 800 l. and yet in the very ſame Letter he ſays he had Reaſon to fear the Diſ- 
appointment of Remittances from MacCulloch and Company might occaſion Aunand and Cul- 
guhoun to ſtop Payment; and then come his Requeſts in regard to the 8001. Eill remitted to 
the Appellant. Tho' at this Time he owed the Appellant 2000 1. he hegged him to put the 8001. 
Bill in Poſſeſſion of Annand and Colguhoun, if they accepted his Bills, and were going on; if 
not, he had directed Colguhoun to ſend them to the Appellant, and he begged the Appellant 
would accept them for his Honour, and he alſo modeſtly dehred any other Bills of his running 
on Annand and Colquboun to be ſent to the Appellant for Payment, which he, Mr. Scott, ſhou!d 
make Proviſion for. Theſe extraordinary Requeſts of Mr. Scott, in regard to his Bills on 
Annand and Colguhoun, and the 8001. naturally gave the Appellant at the Time diſagreeable 
Suſpicions of a Deluſion being intended; but as Mr. Scott mentioned that he would make Pro- 
viſion for his Bills, the Appellant did not chooſe to be precipitate in giving a direct Refuſal, as 
he had a large Sum at Stake, and it was proper to give Mr. Scott Encouragement to remit him 
further,—and accordingly, in his Letter of the 16th December, wrote that he would accept the 
Bills, if neceſſary ; but as to Mr. Scott's Requeſt, of the Appellant's giving Annand and Company 
the ſaid Bill of 8001. he would conſider of it, and would alto inquire what other Draughts of his 
on Annand and Company there were to be paid. 


Mr. Scott being apprehenſive that his Letter of the 12th December, which he wrote in a 
Hurry, would be unavailable, writes again of the 14th ; and though MacCulloch ſtopt Pay- 
ment that Day, and his Failure was in Edinburgh notorious, yet Mr. Scott, though at Night, or 
in the Evening of the 14th, writes, F the Stop happens, of which he doubted not, it was 
owing to Mac Culloach and Company not remitting, on account of their large Quantity of Bills 
in the Circle, and a great Stock of Linen Goods on their Hands, though it was thought at 
Edinburgh that by next Poſt they would get ſuch a Supply, by the Credit of their Friends, as 
might have prevented all the Miſchief, and a Houſe in Town would have aſſiſted them till they 
had reduced the Circulation to a ſmall Matter, which they could have managed; and that Nigat 
he heard MacCullech and Friends were meeting again, to try what could be done to mend 
Things. Thus the Appellant was, by Scott's inexplicit Manner of writing, and by the Du- 
plicity and Obſcurity of his Expreſſions, ſtill amuſed and kept in the Dark, in Hopes that he 
might by next Poſt, or in a Poſt or Two, have been drawn in ſuch a Length as would have 
been pernicious to him. But Mr. Scott, not relying entirely on the Obſcurity of his Letters, 
inſtead of remitting as promiſed, reſorts to a further Ground for amuſing and deluding the Ap- 
pellant, to whom he writes, * His Friends Meſſrs. Gihſen and Balfour propoſed to lend him 
their Aſſiſtance, and if the Appellant would retire his Bills as they came due, and accept his 
Draughts to their Order, and write them a Letter to that Purpoſe in Courſe of the Poſt, and the 
Appellant would do fo, they would aſſiſt and enable him to ſupply the Appellant with good Re- 
mittances, to keep him fully remitted, until he could get Matters eaſy, which would be by H#b1t- 
ſunday in a progreſſive Way ;”"—and then he incloſes a Bill on Brifto!, for the confiderable Sum 
of 571. which by the way was refuſed, and turned out to be good for nothing. It is remark- 
able, that though in Scott's Letter of the 14th December he repreſents Gibſon and Balfour as pro- 
poſing to lend him their Aſſiſtance, if the Appellant would by writing undertake ſo and fo, yet 
Gibſon and Balfour did not write a Word to the Appellant on this Subject till the 23d Decem- of del. Ol 
ber , by which Time they and Mr. Scott muſt have known, from the Appellant's Letter to bin 2 
Scott of the 18th, that the Appellant had retracted, and refuſed to accept or pay any of his 
Bills; and then, when the Appellant received Gin and Balfour's Letter of the 23d December, 
it looked to him to have been intended for nothing but a civil or artful TAKE-IN.—According | 
to their Letter, Scott applied to them for Afliſtance, inſtead of their propoſing to aſſiſt him, ' 
and as he meant to remit the Money to the Appellant's Houſe, tv enable him to retire his ſundry 
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Engagements in London, they would with the greateſt Cheer fulneſs comply with his Requeſt, 
on receiving a Letter from the Appellant, obliging himſelf to accept Scott's Bills on him, for as 
large a Sum 4s he ſhould remit the Appellant, or they ſhould do on his Account, The Appellant, 
under the Circumſtances of the Caſe, when Bills of Scott's on London were then running to the 
Amount of 5000 |. and he was actually indebted to the Appellant for 2000 l. could not help 
conſidering Gibſon and Balfour's Letter to him as no Security at all, but very well calculated for 
drawing in the Appellant to accept, or to bind himſelf to accept, Scott's Bills: And for what ? 
Why truly, for as large a Sum as Scott ſhould be pleaſed to remit, or they (Gib/on and Balfour) 
ſhould be pleaſed to remit on his Account; but without obliging One or other of them to remit, 
or undertaking that any of them would abſolutely remit One Shilling, or had Ability to remit. 
The Appellant therefore conſidered it fortunate for him that he had, before the Receipt of this 
Letter of the 23d December, retracted, and refuſed to accept or pay any of Scotts Bills, and 
that, from all the Circumſtances, having diſcovered a Deſign of drawing him in to be a Sufferer 
in Scott's Bankruptcy, he had made a Reſolution to prefer his own Safety and Indemnification, ſo 
far as the 800 l. Remittance would go, by applying it to Scotts Credit, on account of what he 
owed him, and for which Sum the Appellant was Cath in Advance for him; which, aſter diſ- 
covering the real Bankrupt Circumſtances of Scott, as well as of MacCulloch and Company, and 
Annand and Company, the Appellant conſidered himſelf juſtly intitled to do, and his Duty to 
do, and not to ſubmit to the Deluſion he was at firſt drawn into, when in his Letter of the 
16th December he wrote that he would accept, if neceſſary, but would conſider whether he 
would give Annand and Colquhoun the 800 l. Bill. 


Two Days after the 23d December, when the Reſpondents wrote their Letter to the Appel- 
lant, that is, on the 25th December, James Scott actually ſtopt Payment; and ſo induſtrious 
were the Reſpondents about fecuring themſelves from lofing by Scott's Bankruptcy, that as early 
as the 23d December, the very Day they wrote to the Appellant to engage to accept Scott's Bills, 
they ſued out Proceſs of Arreſtment againſt Scott, for attaching all Debts due to him, and the 
{ame Day, and by that Night's Poſt, diſpatched their Arreſtments all over the Country, far and 
near, b longs Effects wherever they could be found; and thus, by means of their being 
the firſt Arreſters, Two Days before the Bankruptcy was known to any but themſelves, they 
covered and ſecured very conſiderable Sums due to the Bankrupt. 


Hitherto it appears that the Reſpondents did not rely on the Expreſſion in the Appellant's 
Letter of the 16th December, as a Security to them for the Two Bills of 600 1. which is evi- 
dent from their Letter of the 23d, anxiouſly ſoliciting a Letter from the Appellant, addreſſed 
CO engaging to accept and pay Scott's Bills, as the only Security they could 
rely on. | | 


: Afterwards, however, the Reſpondents apprehending that they might perchance make ſome- 
thing by an Action againſt the Appellant, ſued out Attachments upon his Effects in Ediuburgb, and 
on the 27th of December preferred a Petition in their Nameto the Sheriff of Edinburgh, praying 
that James Scott might be examined, and ordained to deliver up the Letter wrote to him by the Ap- 
pellant on the 16th December, and that it might lie in retentis, for the Behoof of all concerned; and 
the Sheriff having accordingly ordered the ſaid Letter to be exhibited, it was ſealed up, to lie 57: 
retentis, ſubject to the further Order of Court. This Proceeding before the Sheriff was an Af- 
fectation on the Reſpondents Part, as if Scott had ſhown himſelf unwilling to give up the 
Letter, and as if the Reſpondents had had a Right to compel him to give it up by Order of 
a Court; but it was plainly a Kind of colluſive Proceeding ; and being before an inferior Court, 
in which the Appellant, refiding in London, neither was nor could be a Party, nor had Notice 
thereof, the Sheriff's ordering the Letter to be exhibited was prejudicating the Queſtion, whe- 
ther Gibſon and Balfour, with whom the Appellant had no Connection or Concern, had a 
Right to found any Demand againſt the Appellant, upon a Letter wrote by him to Scott, a 
Third Party, when Scott himſelf could not, upon that Letter, maintain any Demand againſt 
— Appellant, to whom he was very conſiderably indebted, and utterly unable to pay 
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„ The Reſpondents having ſo far proceeded collufively before the Sheriff, brought an Action 
in the Court of Seſſion againſt the Appellant, and nominally againſt James Scott, charging, that 


of Sef. on the 1 2th of December 1769, the ſaid James Scott had drawn Two Bills of Exchange for 


3001. each on Annand and Colquboun, payable to the Purſuers (Reſpondents); that theſe Bills 
were on the 19th of ſaid Month proteſted for Non-acceptance ; that faid Fames Scott having 
' Reaſon to ſuſpect the Diſhonour of theſe Bills, had remitted to the Appellant 800 I. deſiring 
him (in caſe the Bills were diſhonoured) to honour and pay the ſame on the Drawer's —_— 
unn. 5 one | 1 | B that 
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that the Appellant, by his Letter of the 16th of December, acknowledged the ſaid Remittance, 
and promiſed to pay the ſaid Two Bills, if Acceptance and ee was refuſed by Annand 
and Colquboun ; that James Scott refuſed to deliver up the ſaid Letter to the Purſuers (Reſpon- 
dents); that they might operate their Relief thereon; and that the Appellant had refuſed to 
perform his Promiſe and Engagement to honour theſe Bills: And praying therefore for a Decree 
againſt the ſaid James Scott and the Appellant, jointly and ſeverally, not only to exhibit the 
ſaid Letter, but to pay the Purſuers (Reſpondents) the Sum of 600 l. Sterling, as the Contents 


of the ſaid Two Bills of Exchange and Intereſt thereof, with 1001. more in Name of Damages, 
Exchange, Re-exchange, Coſts, and Expences. | 


On the 28th of December the Reſpondents, by way of Apology for their Action, wrote the 
Appellant the following Letter: We wrote you the 23d current, at Mr. Scott's Deſire, and 
« were ſurprized that Evening to find you had not accepted for his Account thoſe Two Bills 
% drawn by him on Annand and Colquboun for 3001. each, to our Order, which you had agreed 
to do by your Letter of the 16th to Mr. Scott; and that Gentleman having now flopt Pay- 
« ment, and as we reſted our Security for the Payment of thoſe Bills on your Letter agreeing to 


« accept them, wwe were obliged to raiſe a Summons againſt you, for accepting and poying theſe 


& Bills, and have laid an Arreſtment in the Hands of Meſſrs. Aliſon and Campbell of this Place, 
© on the Dependence of the Proceſs. We however took Care to inform them, that our Arreſt. 
« ment was only on account of a Diſpute ſubſiſting between us, and to bring on the Determi- 
* nation of it before our Courts in Scotland. It was with extreme Regret that in theſe tickliſh 
© Times we took this Step, but we could not avoid it, without being wanting to ourſelves, and 
<« we take the Firſt Opportunity to inform you of it, that you may looſe the Arreſtment, by 
te giving Bail to ſtand Trial here.” 


In endeavouring to ſupport the Reſpondents Demand, they urged that the 800 1. Bill was 
tranſmitted to the Appellant under Truſt, and for the ſpecial Purpole of his putting it into An- 
nand and Colguhoun's Hands in caſe they did not ſtop Fayment, in order to enable them to pay 
the Bills drawn to the Reſpondents Order; and in caſe Annand and Colguhoun ſtopt, the Appel- 
lant to accept theſe Bills himſelf, and retain the Bill on Glynn for his Indemnification ; that the 
Matter was therefore to be conſidered as a Depoſitation of the Bill on Glynn in the Appellant's 
Hands, ſubje& to Mr. Scott's Orders, and upon the ſaid Conditions; and the Appellant having, 
res to Mr. Scott's Orders, accepted of the Depoſitation under the ſaid Conditions, was 

ound to comply with the Terms, and was not intitled to hold the 8001. on account of any 
Claim or Demand he had againſt Scott; and the Reſpondents further urged the Appellant's 
Letter of the 16th December, not only as Evidence of his having accepted the Terms of the 
Depoſitation, but as inferring a Promiſe of Payment againſt him. 


The Appellant infiſted, that Mr. Scott's Bills to the Reſpondents Order, drawn on Aunand 
and Colquhoun, being of Date the 12th December, it was not on the Faith of Scott's Letter of 
that Date to the Appellant, nor could it poſſibly have been on the Faith of what the Appel- 
lant, in his Letter of the 16th, wrote to Scott, or was expected to have wrote to Scott, that the 
Reſpondents dealt with Mr. Scott; and for Evidence of this, the Appellant urged an Admiſ- 
fion of the Reſpondents in the Courſe of the Proceedings, that they did not know of Scotts 
Letter to the Appellant earlier than the 13th December, when, as they alledged (though with- 
out any Evidence) Mr. Scott ſhowed them the Copy of that Le er in his Copy-book of Letters 
that the Appellant's Letter claimed on by the Reſpondents, being a Letter written in Confidence 
to Mr. Scott in the Courſe of Correſpondence with him, and intended as a Fayour to him only, 
and not to be delivered or communicated to any Third Party, and might have been deſtroyed 
or cancelled by Mr. Scott, or delivered back to the Appellant, could not be ſet up as containing 
any Obligation on the Appellant in favour of the Reſpondents, or any Third Party whomſoever; 
that it contained no explicit or effectual Obligation even in favour of Mr. Scott, who, at the 
Time of remitting the 800 l. Bill to the Appellant, being indebted to him in 20001. had no 
Right to order him to apply the Money to any other Uſe than on account of what he owed 
him, and for which Scott did not make any other Remittance ; and though the Appellant, by 
means of Mr. Scott's deluſive and begging Letter of the 12th of December, was drawn in to 
ſay that he would accept the Bills, if neceſſary, his own Safety was certainly underſtood and 
implied, and upon Condition that Scott remitted as promiſed in his Firſt Letter of the 
12th of December; and when, by the Bankruptcies of MacCulloch and Company, and of 
Annand and Company, connected with Scott, and alſo by the Bankruptcy of Scott himſelf, it 
appeared very plainly that the Appellant could have no Chance of recovering his Payment or 
Indemnification, he could not any longer remain bound, though he had given the moſt explicit 


Aſſurance to Mr. Scott to pay the Bills in queſtion ; but ſo far from any explicit Aſſurance, * 
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only ſaid he would accept, if neceſſary; but as to giving the 800 l. Bill to Annand and Colguboun, 
which was Part of Scott's Requeſt, the Appellant, fo far from being explicit, declared he would 
conſider. There was no Foundation for comparing the preſent to the Caſe of a Truſt or of a De- 

ſtation, the Bill of 800 l. upon Cynn, tranſmitted to the Appellant, being juſtly to 
be conſidered as a Remittance made to the Appellant, Scott having put it in the Appellant's 
Power to apply it on account of what Mr. Scott owed him, though accompanied with a beg- 
ping Requelt to apply it in a particular Shape ; and although he requeſted the 8001. Bill to be 
delivered to Annand and Company, in cafe they were going on, it was in Reality a Remittance 
for the Payment of Bills immediately due drawn by Scott Two Months before, and not a Remittance 
far the Bills to the Reſpondents ;—and ſuppoſing Scott's Requeſt accompanying the Bill ſuffi- 
cient to conſtitute a Truſt or Depoſitation, {till it was competent to the Appellant, the ſuppoſed 
Depoſitary, to retract his Acceptance of the Terms of Depoſitation upon the Change of Cir- 
cumſtances, when Scott's Bankruptcy appeared to be unavoidable, and the Appellant muſt be 
a confiderable Loſer. It would be contrary to Juſtice to ſet up or admit the Idea of a Truſt or 
Depoſitation in this Caſe, modified in any other Manner,—The Appellant's Letter could not 
juſtly be conſidered in any other Light than as a Reſolution on his Part, upon the Suppoſition 
of his being ſafe ; which Reſolution, upon an Alteration of Circumſtances, and Mr. Scott's 
Inſolvency enſuing, the Appellant was intitled to alter and there was no Foundation for the 
Reſpondents ſetting up or conſtruing the Appellant's Letter as a Promiſe, or if conſtrued a Pro- 
miſe, ſuch Promiſe could not be binding, there being no valuable Conſideration to ſupport it, 
but on the contrary a palpable Loſs, to defeat and deftroy ſuch ſuppoſed Promiſe. 


4 logit The Lord Cpalſton, Ordinary, roth Auguft 1770, pronounced the following Interlocutor : 
Ban © The Lord Ordinary having conſidered the Memorials for both Parties, finds it proved, by 
lord © James Scott's Letters of the 12th and 14th of December 1769, that the Bill for $00 J. Ster- 
uw), ling on Glynn and Company was tranſmitted to the Defender, under Truſt that he ſhould 
a" « deliver the ſame to Annand and Colquhoun, if they ſhould accept his Bills on them payable 
« tothe Purſuers, and were ſtill going on, and if not, that he ſhould credit his Account with 
« the ſaid Bills, and for his Honour accept the ſaid Bills drawn on Anunand and Colquboun, 
« payable to the Purſuers : Finds it inſtructed by the Defender's Letter to Scott, dated the i 6th 
December 1769, That he did accept and undertake the Truſt in Terms above-mentioned, 
and did thereby become bound, in caſe it ſhould be neceffary, to accept the Bills due to 
« the Purſuers : And therefore, and in reſpect it is proved by the ſaid Letters of the 14th De- 
e cember, and the other Letters produced, that Scett had notified to the Purſuers the Orders he 
e had given to the Defender, and that in caſe of Neceſſity they were to apply to him for Ac- 
« ceptance and Payment, finds, That in thoſe Circumſtances it was not competent to the 
* Defender to counteract the Orders of his Conſtituent, nor to reſile from the Obligation he 


* had come under by his Letter of the 16th of December: And therefore repels the Defence, 
“ and decerns.” | 


den. To this Interlocutor the Lord Ordinary adhered by an Interlocutor of the 2 iſt December 
© 90. | 


erlocutor 
the Lord 

Red Againſt theſe Interlocutors of the Lord Ordinary the Appellant preferred a Reclaiming Pe- 
=. tition to the whole Lords, which being anſwered, and Replies for the Appellant, and Du plies 
for the Reſpondents given in, the Lords, upon the 14th February 1771, pronounced the fol- 
pang lowing Interlocutor : “ The Lords having adviſed this Petition, with the Anſwers, Replies, 
lenor and Duplies, they adhere to the Lord Ordinary's Inter locutors reclaimed againſt, and refuſe 
gelen“ the Deſire of the Petition: And in reſpect that the Replies for the Defender William Innes 
weclea Contain many unjuſt and injurious Reflections againſt the Characters of the Purſuers, there- 
fore find the Defender William Innes liable in Expences of Proceſs, and decern, and appoint 
an Account thereof to be given in.“ | 


Afterwards an Account being given in by the Reſpondents, amounting to 391. Sterling and 
. upwards, befides Agent-Fee, and the Dues of extracting the Decree, the Lords of Seſſion, 23d 
122 ebruary 177, pronounced the following Interlacutor : * Having adviſed the ſaid Account of 
bewor © Expences, they modify (tax) the fame to 451. Sterling in full, including Agent-Fee, for 
gate © which they decern againft Nilliam mer Defender, and alſo decern againſt him for the 


. 
F 


2 2 Expences of extracting the. Decree, as the ſume ſhall be certified by the Collector of the 
p Clerks Dues,” And this amounted to 2 1 J. 12. Sterling. 


The Appellant has appealed from all the ſaid ſeveral Interlocutors, and humbly hopes they 
be reverſed, for the following among other 


Cc | RE A- 


[8] 


RN &. 0538 


I. The Juſtice of the Caſe does not, with Submiſſion, turn or depend upon the Circumſtan- 
ces mentioned in the Interlocutor of 1oth Auguſt 1770. Though James Secotr, at 
tranſmitting the 800 1. Bill to the Appellant, may have truſted that he the Appellant 
would comply with what he begged of him, and though the Appellant, by his Letter 
to Scott of the 16th of December, {aid that he would, if neceſſary, and Scott may ex pof 
fafo have given the Reſpondents Notice of what he wrote to the Appellant accompa- 
nying the 800 1. Bill, and that they were to apply to the Appellant for Acceptance and 
Payment, till it was competent to the Appellant at any Time before actual Acceptance 
to retract and reſile. And it is erroneous in the Interlocutor to ſuppoſe that Scott, in 
writing to the Appellant, was giving him Orders ſuch as a Conſtituent is intitled to give 
his Factor, which the Factor cannot counteract or reſile from; it being plain from Scott's 
Letters that he did not conſider himſelf intitled to give Orders, but only ſupplicated ſo 
and ſo: And under the Circumſtances of the Caſe to ſuppoſe him intitled to give Orders 
to bind the Appellant about the Application of the Remittance is a plain Abſurdity, 
when at that Inſtant of Time he was truly indebted to the Appellant in a Sum of 20001. 
Sterling, on account of which the Appellant had as good a Right to the 800 l. Remit- 
tance as Annand and Company. | 


II. The Juſtice of the Caſe, it is ſubmitted, turns upon the following Circumſtances :—It 
is admitted, that the Reſpondents dealing with Scott for the Two Bills of 600 l. in que- 
ſtion commenced before the Reſpondents knew of Scott's writing to the Appellant con- 
cerning thoſe Bills; and that it was not on the Faith of what Scott wrote, or of any 
favourable Anſwer expected from the Appellant, that the Reſpondents took the Bills 
from Scott. It is evident from the Circumſtances of the Caſe, that the Remittance of 
8001. was not made for the ſole or ſpecial Purpoſe of paying the Bills in queſtion, but 
for the Payment of other Bills inſtantly due, which had been drawn Two Months be- 
fore, agreeable to the Practice of Merchants, who are driven to the Neceſſity of raiſing 
Money in that Way; and that Mr. Scott was not intitled to give any Orders or, DireQtious 
to bind the Appellant to apply the 8001. for the ſole Purpoſe of paying the Reſpondents, 
to his the Appellant's Prejudice, nor was it Scott's Meaning that the 8001. ſhould be 
held for that ſole Purpoſe ; but Scott, by his Manner of remitting, writing, and requeſt- 
ing, intended a Bait for drawing in the Appellant to accept all Scott's Draughts running 
at the Time.— The Appellant's Expreſſion in his Letter of the 16th December, that he 
would accept, F neceſſary, being in Anſwer to Scott's Letter, ſignifying and aſſuring that 
he would make Proviſion for all his Bills, was no more than a conditional Reſolution, 
not to be departed from, in caſe Mr. Scott made Proviſion as he ſaid; but when, by the 
Bankruptcy of Mac Culloch and Company in Edinburgh, and of Annand and Company in 
London, and by Scott's Failure in making Proviſion for his Bills, no Doubt remained with 
the Appellant about Scott's Bankruptcy, and that all he had wrote to the Appellant was 
mere Deluſion, the Appellant was, on ſuch Diſappointment and Change of Circum- 
ſtances, intitled to retract and refuſe to accept or pay the Bills in queſtion. Though at 
the Time of writing his Letter his Reſolution was to accept and pay, if Annund and Col- 
guhoun broke, but not if Mr. Scott broke, or failed to remit or make Proviſion for what 
he owed, that tranſient Reſolution, which was plainly conditional, and any Obligation 
depending thereupon fell to the Ground upon the Appellant, by his Letter of the 18th 
of December, being Monday, the very next Poſt Day to that of the 16th, retracting and 
refuſing to accept or pay; and he was intitled to retract, after finding Annand and (i- 
quhoun actually broke, and that Scott having made no Proviſion or Remittance for his 

Bills running on them at the Time to the large Amount of 4000 1. and upwards, his 
Bankruptcy was unavoidable. Theſe being the Grounds upon which the Juſtice of the 

Caſe turns, there is no Foundation for the Reſpondents Demand againſt the Appellant, 
grounded on the retracted Expreſſion in his Letter, which was not written to them, nor 
meant or intended for their Benefit, but was meant as a Favour only to Scott, to whom 
| no Demand could lie thereupon, and as little to the Reſpondents, 


III. In- 
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Ill. Independent of the Merits on the principal Queſtion, the Interlocutors decreeing Ex- 


pences againſt the Appellant on the pretended Ground of his Replies containing many 
unjuſt and injurious Reflections againſt the Reſpondents Characters, are plainly erroneous 
and unjuſt, There is not a Colour of Foundation for ſaying that the Appellant's Replies, 
or any Part of his Pleadings, contain many or any unjuſt or injurious Reflections ; the Appel- 
lant's ingenious Counſel, who drew and figned that Part of the Pleadings contained in 
the Replies, wrote that Paper with great Acuteneſs, as well as with great Fidelity to his 
abſent Client reſiding in London; and though from a connected Chain of Circumſtances 
he argues that both Scott and the Reſpondents uſed their Endeavours to draw in the Ap- 
pellant to be a great Loſer by Scotts Bankruptcy (and it was the Counſel's Duty fo to argue 
and to maigtain that they were unjuſtifiable in their Combination) yet the Argument is 
ſtated with great Decency of Expreſſion, and the Appellant referring to the Paper it- 
ſelf in the Pleadings, to ſhow that it contains no ſuch Reflections, humbly ſubmits that 
it is a very extraordinary Diſpenſation of Juſtice to puniſh the Party with Expences, to 
the Amount of 461. and upwards, on the Ground of unjuſt and injurious Expreſ- 
ſions being uſed by his Counſel, ſuppoſing any ſuch could be found. 


AL. WEDDERBURN. 
J. DuNNNIG. 
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William Innes, - -  - Appellant. 
Gibſon and Balfour, - Reſpondents. 
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To be Heard at the Bar of the Housk os Lonps, on 
the Day of April 1772. 
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